LEGAL MEMORANDUM

TO: Interested Parties/ Legal Counsel
FROM: The Newkirk Times Editoria Board
DATE: January 31, 2026

RE: First Amendment and Oklahoma Constitutional Protections Applicable to The Newkirk
Times (cityofnewkirk.com)

I. QUESTION PRESENTED

Whether the content published on The Newkirk Times (cityofnewkirk.com)—consisting of
civic commentary, citizen journalism, satire, and criticism of municipa government
operations—constitutes speech protected under the First Amendment to the United States Constitution
and Article 11, Section 22 of the Oklahoma Constitution.

1. BRIEF ANSWER

Yes. The content published on The Newkirk Times constitutes core political speech afforded
the highest level of constitutional protection. The publication engages in commentary on matters of
public concern, criticism of public officials acting in their official capacities, and documentation of
public records—all activities explicitly protected by both federal and Oklahoma constitutional law. Any
attempt to suppress this speech through legal action would likely fail on the merits and could expose the
initiating party to liability for violations of the publisher's congtitutional rights.

I11. STATEMENT OF FACTS

The Newkirk Times is an independent citizen journalism publication operating at cityofnewkirk.com.
The publication focuses on municipal transparency, public records accountability, and civic
commentary concerning the City of Newkirk, Oklahoma. The publication's content includes:

(1) Analysis and commentary on city meeting agendas and minutes;
(2) Documentation of public records and their availability;

(3) Criticism of municipal officials acting in their officia capacities;
(4) Satirical commentary on local government operations;

(5) Archival preservation of publicly available government documents.

The publication operates under a clear disclaimer identifying its content as "satire, civic
commentary, and independent citizen journalism" and explicitly statesit is not affiliated with the City
of Newkirk.



IV. DISCUSSION

A. Constitutional Framework

The First Amendment provides that "Congress shall make no law ... abridging the freedom of
speech, or of the press.” U.S. Const. amend. |. This protection applies to state and local governments
through the Fourteenth Amendment. Gitlow v. New York, 268 U.S. 652 (1925).

The Oklahoma Constitution provides even broader protections. "Every person may freely
speak, write, or publish his sentiments on all subjects, being responsible for the abuse of that right; and
no law shall be passed to restrain or abridge the liberty of speech or of the press." Okla. Congt. art. 11, §
22.

B. Speech Concerning Public Officialsand Matters of Public Concern

The Supreme Court has consistently held that speech concerning public officials and matters of
public concern occupies the highest rung of First Amendment protection. In New York Times Co. v.
Qullivan, 376 U.S. 254 (1964), the Court established that public officials seeking to recover for
defamation must prove "actual malice"—that the statement was made "with knowledge that it was false
or with reckless disregard of whether it was false or not." Id. at 279-80.

The Court emphasized that "debate on public issues should be uninhibited, robust, and
wide-open, and that it may well include vehement, caustic, and sometimes unpleasantly sharp attacks
on government and public officias." Id. at 270. This principle directly applies to The Newkirk Times
coverage of municipal officials including the Mayor, City Commissioners, City Manager, and City
Attorney—all public officials acting in their official capacities.

C. Protection of Satire and Opinion

In Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988), the Supreme Court held that even
outrageous satirical commentary about public figuresis protected speech. The Court noted that political
cartoonists and satirists have "played a prominent role in public and political debate" throughout
American history and that such speech cannot giverise to liability absent afalse statement of fact made
with actual malice. Id. at 54-55.

The Newkirk Times' use of satirical tone, rhetorical questions, and clearly labeled opinion falls
squarely within this protected category. The publication's disclaimer explicitly identifies its content as
satire and civic commentary, providing clear context that would prevent any reasonable reader from
construing opinions as statements of fact. See Farah v. Esquire Magazine, Inc., 736 F.3d 528, 534
(D.C. Cir. 2013) (context and disclaimers relevant to determining whether statement is fact or opinion).

D. Protection of Rhetorical Questions and Conditional Statements

Statements framed as questions or conditional assertions cannot form the basis of a defamation
claim because they do not assert facts capable of being proven true or false. See Milkovich v. Lorain
Journal Co., 497 U.S. 1, 19-20 (1990); Ollman v. Evans, 750 F.2d 970, 979 (D.C. Cir. 1984) (rhetorical
hyperbole protected).

The Newkirk Times consistently employs rhetorical questions (e.g., "What was there before?
Who deleted it? And why?"), conditional language (e.g., "If true, thiswould be..."), and attributions to
community sentiment (e.g., "Word around town..."). These linguistic choices place the content firmly



within the realm of protected opinion and speculation rather than actionable factual assertions.



E. Protection of Anonymous and Pseudonymous Speech

The Supreme Court has recognized that anonymous speech has deep roots in American
political tradition. In McIntyre v. Ohio Elections Commission, 514 U.S. 334 (1995), the Court observed
that "[a]nonymity is a shield from the tyranny of the majority" and noted that the Federalist Papers were
published under pseudonyms. Id. at 357. The use of pen names or editorial personas by The Newkirk
Timesis congtitutionally protected.

F. Right to Access and Ar chive Public Records

The publication's practice of archiving publicly available government documents is not only
legal but encouraged by open government principles. The Oklahoma Open Records Act provides that
"al records of public bodies and public officias shall be open to any person for inspection, copying, or
mechanical reproduction.” 51 O.S. 8 24A.5. The Act further specifies that fees "shall not be used for the
purpose of discouraging requests for information or as obstacles to disclosure." 1d.

The publication's statement that it "archives everything'—screenshots, metadata, and
timestamps—describes lawful preservation of public information. See Cox Broadcasting Corp. V.
Cohn, 420 U.S. 469, 496 (1975) (publishing truthful information obtained from public records
protected by First Amendment).

G. Limitations on Government Retaliation

Government officials may not use their official positions to retaliate against individuals for
exercising First Amendment rights. See Hartman v. Moore, 547 U.S. 250 (2006). Any attempt by the
City of Newkirk to use official processes—including selective enforcement, retaliatory fees, or lega
threats—to suppress protected speech could give rise to aclaim under 42 U.S.C. § 1983 for violation of
constitutional rights.

V.CONCLUSION

The Newkirk Times engages in constitutionally protected speech under both federal and Oklahomalaw.
The publication:

» Addresses matters of public concern (municipal transparency and accountability);
» Criticizes public officialsin their official capacities;

» Employs satire and opinion, clearly labeled as such;

* Relies on verifiable public records and documents;

» Uses rhetorical questions and conditional language rather than factual accusations;
» Maintains source confidentiality consistent with journalistic standards;

* Archives publicly available government information.

Any legal action seeking to suppress this speech would face significant constitutional barriers.
A defamation claim would require proof of actual malice—knowledge of falsity or reckless disregard
for truth—a standard that would be extremely difficult to meet given the publication's reliance on
public records and clearly labeled opinion. Furthermore, such an action could be characterized as a
Strategic Lawsuit Against Public Participation (SLAPP), potentially exposing the plaintiff to sanctions



and attorneys fees.

Government entities and officials considering legal action against The Newkirk Times should
be aware that such action could itself constitute viewpoint-based retaliation in violation of the First
Amendment, potentially giving rise to liability under 42 U.S.C. § 1983.

RESOURCES FOR LEGAL ASSISTANCE
ACLU of Oklahoma: (405) 524-8511

Reporters Committee for Freedom of the Press; 1-800-336-4243
Oklahoma Press Association: (405) 499-0020
Student Press Law Center: (202) 785-5450

This memorandum is provided for informational purposes only and does not constitute legal advice. For case-specific legal
questions, consult a licensed Oklahoma attorney.



